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Honorable Roland Burris

Comptroller ' '
201 State House ‘
Springfield, Illinois 6

Arthur Guern, Director
Department of Public Aid
316 South Second St
Springfield, Illindig

Gentlemen:

vherein you request an opinion

Rev. bCAL

Section 210. provides in pertinent part:

"Whenever any person shall be entitled to a

warrant on the treasury or on other funds held by
the State Treasurer, on any account whatever,
against wnom there shall be any account or claim
in favor of the state, then due and payable, the
comptroller, upon notification thereof, shall
ascertain the amount due and payable to the state,
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as aioresaid, and draw a warrant on the treasury

or ot vther Zunds nela by the btate ireasurer,

stating tue awount lor which Chie party was entitled

to a warrant, the awmount deducteu taereirom, and

on wiiat account, and directing the payment oi the

balance * * #.V
There is no question that a refund due an individual tax-
payer could ve reacined by scetion 2iV.05. Thus the question
te be considered is the individual taxpayer's property
interest, if any, in a joint refund. Articie 4 of the
iliipois iocowe 1ax Act (L1l. Rev. Svat. 1377, c¢a. 120, par.
4-401) provides gencrally chat identical wethods ol accounting
shiall be used to determine Llrability for State and dederal
Tax. oection J3-3uZ(c) oi the act provides that a married
couple aust Tile a joint recurn ror State tas Lf they have
iiled a joint return ifor Federal tax purposes.

bince tue iPliinols incowwe tax provisions with

respect to joant returns ciosely paraliel those ol Federsgl

s

aw, an gxaumination of tihe treatment accorded federal joint
resunds may assist in answering your (uestion., In an early
case considering the question oi iiability for a tax deficiency

based on & joint return, tie court in Coic v. Lomaissioner

(i¥35), ¢4 F. 2d 4385, held thatv sucu a deficiency, i attributable
to the iccome of the wile, could not be asserted against the
eslate ol the husband. In a releronce to au earlicr cuase,

thie court noted at page 487
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" % % %

# % % gachh is deiined as a taxpayer and the
ract tiat the Congress, having regard to the
marital status and ia order to eliminate a large
nunber of returns, sees it to permit the in- :
clusion in the one return of the income of husband
and wife, does not serve to deny. to these individual
gaﬁpayers the other benefits of thlie taxing statutes.
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* % % 1]
It has further been held that the filing of a joint return
creates no property interest as between Che partics in the

refund chieck. (in Re wWetterolf (1972), 453 F. 2d 544

in Re lstate of Caxson, 83 L.Jd. Super. 287, 199 4. 24 407

(1964).) In the absence of State law to the contrary, the
inGividual property interest in a joiut bFederal reiund check
is that proportiovn ol the check wihich is attrlbutabie}to the
individual's incowe,

Thereioxe, lilinols property law must be cxawined

to determine whelbier filidng @ joint return Creates a propercty

o

intexest waich is independent of that attributable to income.
In graver v. Bept. of Public Ai¢ (137¢), 04 Ill. App. 3d
8§20, tihe court considered the Juestion of whether a Federal
soint refund check was property belonging to a welfare
recipient where the relund was based on inecone carned by a
former gpouse. Tue court held chat the tax return did not

contaiir the requisite languaye Lo create a joint tenancy or-
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& tenancy in coumon. It further noted the absence oi any
donative intent by tie pusband. Thererore it held that
sinc& the wite hud no income to which the.refund could be
attributed, she had no property interest io tne refund
check. The application of the holding in Graver to youx
gquestion leads to the conclusion that section 210.05 can be
applied to that portion of the refund check whichh is attributable
to the income of the individual ageinst whom the btate has a
claim.

inis conciusion is further supported by an examina-
tion of the illiunois iaw councerning joint banking accounts.
ine problems created by a joint bank account arce similar to
.those of & joint tax refund in that "the relationships which
1]

it contemplates de not Iatl readily into common=-law categories.'

-

(In_Re Hstate or Schneider (1955), & Lli. 2d 180.) Illinois

courts have kheld that a creditor way reach Funds Geposited
in a joint checking account when the debt is owed by only
one of the parties: -

" * % @

X

* % % [i]f a garnishee answers that a judg=
pent debtor helas woney in a ;oint bank account,
this is suiilicient proovi to establish a prima
facie case for tive judgment creditor tunat the
money in tue account belonged to the judgment
debtor. The burden is then upon tie othier party
to tie jolnt account to prove wiat part, ii any,
of the Zunds in such account belonged to hiwm, * * %

* %W "
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C(Lead v. ilcGowan (4957), 13 Lil. App. 2d 58, 65.)

it has further been held that even -certaln joint trust funds

1

be reachied by a creditor. Fisher v. Jacobs (1u063), 38

X ’

B
<

£
L=

| ]

il. app. 2d 332,

For the foregoing reasons, it~isimyv0pinion that
the Camytrolic# pay use the section 210.05'o£fset against a
J0int State iLncome tax refund. It is also wmy opinion that
the sectioun 210.05 ofisct may be used agaiust the cutire
check and that the spouse ageinst whowr the State nas no
claim carrics tne burden oL proviug the proportion 0. tae
reiaud whicih is attridbutable to hls or her incoae,

Very truly yours,

ATTORXRNE ¢ B ERKAL




